wage labor force sector4-while at the same time underscoring their status as outsiders in the polity, based on their undocumented status. This state of deep ambivalence also reveals the coexistence of opposing attitudes or conflicting thoughts toward the undocumented workers, who have a dual nature in U.S. society, outsiders by nationality and lack of legal status and insiders because the U.S. economy needs their work. Despite this deep ambivalence, the years following the passage of IRCA saw a record growth in the numbers of undocumented workers in the country, in response to the rising needs of the U.S. workforce. 5 However, there has been no concomitant growth in IRCAauthorized sanctions imposed upon employers for whom the undocumented 6 workers labor. As such, the deep ambivalence toward the undocumented worker has continued in the face of the lack of effective deterrents to the hiring of undocumented workers.
In the last three years, the seminal U.S. Supreme Court's decision in Hoffman Plastic Compounds, Inc. v. NLRB 7 has rekindled the debate regarding the status of undocumented workers in the United States. In Hoffman, the Court denied an undocumented worker backpay, which the NLRB had awarded as a remedy to an unfair labor practice, finding that the award contradicted the policies of IRCA. 8 The Hoffman decision has had an indelible effect upon legal norms in the United States regarding the rights of undocumented workers, author), available at http://www.ailf.org/ipc/policy-reports_2002-value.asp. For a recent study of the economic impact of undocumented workers in a particular locality, see CHIRAG MEHIA ET AL., CHICAGO'S UNDOCUMENTED IMMIGRANTS: AN ANALYSIS OF WAGES, WORKING CONDITIONS AND ECONOMIC CONTRIBUTIONS, UNIVERSITY OF ILLINOIS CHICAGO 34 (2002) (discussing contributions of undocumented workers in the Chicago metropolitan area in the amount of 5.45 billion dollars annual spending, generating an additional 31908 jobs yearly to the local economy), available at http://www.uic.edu/cuppa/uicued/Publications/RECENT/undocifull.pdf.
4. Undocumented workers are overrepresented in certain low skill, low wage labor force sectors. For example, undocumented workers account for about ten percent of all restaurant workers, and nearly twenty-five percent of all private household workers in the United States. [Vol.
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particularly at a time when the nation is coming to terms with the sheer number of undocumented workers 9 within its borders. The undocumented worker faces a conflict between labor law and immigration law:
whether the undocumented worker's unauthorized immigration status should be given priority over the illegality of the employer who violates labor law by hiring undocumented workers. Thus, one must ask whether the place of the undocumented worker in the U.S. legal system is still deeply ambivalent after Hoffman, or has that ambivalent state deteriorated as a result of the decision.
This article analyzes the place of the undocumented worker in the U.S. legal system after Hoffiman and argues that the attitude of the polity has moved beyond deep ambivalence to a hostile inconsistency, as evidenced by the conflicting treatment of the claims of undocumented workers by the lower courts. This hostile inconsistency becomes even more obvious when compared to the treatment of undocumented workers in Argentina, another country with a sizable immigrant population. In contrast to the almost insurmountable barriers to legal immigration in the U.S. for the majority of non-U.S. citizen workers, Argentina's legal system allows such workers easier access to Argentina's workforce. Furthermore, the country's legal regime treats undocumented workers in a markedly less hostile and inconsistent manner than does the U.S. legal system. Whereas sanctions against companies for employing undocumented workers are a part of the U.S. legal system, it is the case that they are not the primary focus of enforcement actions. In Argentina, the legal system does the opposite, focusing instead on the employer as a main locus of the legal sanction.
Part II of this paper analyzes the Hoffman opinion and explores how it has been interpreted in subsequent case law to illuminate the current norms that affect the lives of undocumented workers in the United States. Part Il examines leading federal and state labor and employment laws and analyzes the predominant statutory regimes affecting undocumented workers. Part IV 
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analyzes the current status and treatment of undocumented workers in Argentina, including the legal norms of Mercado Comtin del Sur (MERCOSUR),'° South America's main regional economic integration regime. Part IV also provides a comparative analysis of the labor rights of undocumented workers in the United States and those of their counterparts in Argentina. Finally, this paper will conclude in Part V by canvassing proposed solutions to the hostile ambivalence towards undocumented workers in the U.S. legal system. These solutions will be assessed in an effort to better address the existence of undocumented workers, who are in this country to stay because of the economic situation and the cheap labor they provide."
HI. HOFFMAN PLASTIC COMPOUNDS, INC. V. NLRB AND ITS AFTERMATH
A. Hoffman Plastic Compounds, Inc. v. NLRB -The Case
The facts that give rise to Hoffman are as follows. Jos6 Castro and other employees of the Hoffman Plastic chemical compound production plant in Los Angeles took part in a campaign distributing authorization cards at their place of employment as part of a unionizing effort for the United Rubber, Cork, Linoleum, and Plastic Workers of America, an AFL-CIO affiliate.' 2 A month after this activity began, the company terminated the persons involved in the union organizing efforts, including Mr. Castro.' 3 Consequently, Mr. Castro and the other employees filed a complaint with the National Labor Relations Board (NLRB). Finding in favor of Mr. Castro and the other employees, the NLRB ordered that the company (1) cease and desist from further violations, (2) offer reinstatement and backpay to the employees; and (3) post a notice in the workplace regarding the order. 14 During his testimony at an administrative compliance hearing held to determine the amount of backpay owed, Mr. Castro revealed information about his unauthorized entry into the United States, lack of employment authorization, and the use of fraudulent documents to obtain employment.' 5 Taking into account this testimony, the Administrative Law Judge (AU) denied The Supreme Court granted certiorari in the case and reversed the D.C. Circuit. In a five to four decision, the Court held that Congress's federal immigration policy, as expressed in IRCA, prohibited the NLRB remedy of backpay for an undocumented worker who had never had legal authorization to obtain employment in the United States. 18 The Court's decision resolved a circuit split: the Second and Ninth Circuit Courts of Appeal had allowed backpay awards to undocumented workers under the National Labor Relations Act (NLRA), whereas the Seventh Circuit Court of Appeals held exactly the opposite, denying backpay to the undocumented worker. 1 9 The Court began its analysis by reviewing its pre-IRCA precedent, as set forth in Sure-Tan, Inc. v. NLRB.
2 0 In Sure-Tan, the Court decided that an employer had engaged in an unfair labor practice by reporting to the Immigration and Naturalization Service (INS) certain undocumented workers in its workforce who had participated in union activities. 2 ' The Court based its holding on NLRA precedent holding that an employer constructively discharges an employee when, with the purpose of discouraging union activity, the company purposefully creates working conditions so intolerable that the employee is left with no choice but to resign. 22 With regard to a remedy for the unfair labor practice, the Court conditioned backpay for the workers who had already been deported by requiring their legal reentry into the country and that they be legally entitled to be present and employed in the United States.
2 3 In fashioning this remedy, the Court in SureTan balanced the policy regarding protection against unfair labor practices of the NLRA against the policy of the Immigration and Naturalization Act (INA) aimed at deterring undocumented immigration. Foreshadowing Hoffman, the Supreme Court in Sure-Tan afforded a limited remedy to undocumented workers by having the NLRA policy yield to the INA policy.
The Hoffman Court then turned its analysis to the IRCA's comprehensive scheme prohibiting the employment of undocumented workers and the penalties 16 
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to both employers and employees for violations of the scheme. 25 The Court found that Congress could not have meant for the NLRB to award backpay to an undocumented worker, who would otherwise be criminally liable for presenting false documents to obtain employment and who could not mitigate damages. by obtaining other employment. 26 The Court then resolved the controversy over which policy prevails when labor policy and immigration policy are at odds in the area of backpay remedies: immigration policy as expressed in the IRCA's prohibition against the hiring of undocumented workers carried the day. Continuing the trend started in Sure-Tan, the Court chose to place labor policy over immigration policy, even in the face of one illegality under immigration law, committed by the undocumented worker in obtaining unauthorized employment as compared to the double illegality of the employer in (1) the hiring of the undocumented worker and (2) the violation of labor law.
However, as clearly stated in the Hoffman opinion, the other NLRAimposed remedies, such as cease-and-desist orders and posting a notice to employees of their rights, with contempt enforcement, continue to apply to 27 undocumented workers. The Court also distinguished its Hoffman opinion from its own precedent regarding the awarding of backpay to workers who had engaged in criminal acts, by noting that it has never deferred to the NLRB's remedial preferences when they "potentially trench upon federal statutes and policies unrelated to the NLRA. ' '28 Furthermore, the Court rejected as a "slender reed ' 29 a House committee report, which the dissent cited and which stated that the IRCA "does not 'undermine or diminish in any way labor protections in existing law, or ... limit the powers of federal or state labor relation boards... to remedy unfair practices committed against undocumented employees."' 30 Finally, the Court indicated that if relief is to be had, then it must be "addressed by Congressional action," not the courts. The dissent authored by Justice Breyer and joined by Justices Souter, Stevens, and Ginsburg first reviewed how all of the relevant agencies, including the Department of Justice, which was then in charge of overseeing INS's activities, had informed the Court that an award of backpay to an undocumented worker would not affect immigration policy. 32 Then the dissenters warned that eliminating backpay as a deterrent in the NLRB's "remedial arsenal" left it with fewer "weapons" and only "future-oriented" remedies such as cease-and-desist orders. 33 In the dissenters' view, this action produced a counter effect to NLRA's policy, allowing employers to violate labor laws "at least once with impunity., 34 The dissent further stressed the effect of the majority opinion with respect to immigration policy, arguing that the unwarranted removal of a "critically important remedial power" from the NLRB gave employers a greater incentive to employ undocumented workers. 35 Upon considering how the majority misapplied its own precedent, such as in Sure-Tan, the dissent concluded by stating that the NLRB's conclusion to award the backpay was reasonable, and the majority should have respected it. 36 Furthermore, Justice Breyer asserted that the majority should not have substituted its own independent view of the matter over that of the NLRB. 37 In the three years following Hoffman, much litigation has ensued with regard to its applicability to various other federal and state labor and employment law. In another FLSA case, Singh v. Jutla, 42 the court denied an employer's motion to dismiss wherein the employer argued that the court read Hoffman broadly to prohibit undocumented workers from obtaining labor law remedies other than backpay. In this case, the employer had recruited the employee knowing of his undocumented status, never paid the employee for work performed for almost three years, and then, when the employee filed his FLSA claim for the unpaid wages, called the INS, resulting in the employee's detention. 43 In fact, INS had detained Mr. Singh for fourteen months at the time of the writing of the opinion. 44 The District Court for the Northern District of California refused to extend Hoffman to bar the remedies Mr. Singh sought for unpaid wages. 45 The court noted that Hoffman did not preclude undocumented workers from seeking any form of relief. 46 The court reasoned that, unlike in Hoffman, Mr. Singh sought to recover unpaid wages for work already performed, and as such, the remedies sought were not barred to him. 41 The opinion did not reach the merits of Mr. Singh's case, that is, whether as an undocumented worker he would be able to recover damages and obtain injunctive relief under the FLSA against his employer for retaliating against him for filing an unpaid wage claim.
B. Cases in the Three
Yet another Hoffman discovery challenge took place in De La Rosa v. Northern Harvest Furniture," a Title VI1 4 9 action where the employer sought production of the employee's documents regarding his work authorization both at his time of employment and at the time of the litigation. 0 In that case, the District Court for the Central District of Illinois found that "[t]he only period for which immigration status might potentially be relevant" to the question of backpay under Title VII was the time after the employee was terminated and when the employer offered reinstatement. 51 Because this time period was not one for which the defendant had requested employment authorization documents, the court denied the motion to compel discovery. 2 The importance of the timing identified by the court in De La Rosa lies in the fact that a worker Furthermore, by contrasting its authority with that of the NLRB, the court hinted at what would happen if immigration law conflicted with antidiscrimination law, stating that it could not "conclude at this time that Hoffman is dispositive of the issues raised. .. . Thus, the court also hinted at its possible resolution of the case-assuming discovery into the employees' employment authorization at the appropriate time period for Title VII backpay had taken place-a much different outcome than what happened to Mr. Castro in Hoffman. Mr. De La Rosa's undocumented status quite possibly would not have precluded his obtaining backpay as a remedy under the anti-discrimination statute.
The only federal appellate case to have considered Title VII in regard to undocumented workers following Hoffman has followed this view. The Ninth Circuit, in Rivera v. NIBCO, Inc., 5 has stated in dicta that Hoffman is not broadly applicable and that it doubts it is germane to the Title VII context.
56
The Ninth Circuit's view is based on the distinctions between the limited private enforcement allowed under the NLRA and the broad mandate under Title VII for individual plaintiffs to enforce the law by acting as private attorneys general. 57 Thus, according to the Ninth Circuit, and contrary to the arguments of some asserting that the undocumented have no rights in this country, 58 Hoffman's holding was limited to the NLRA.
There are other instances where the employee's legal action has survived a Hoffman challenge, but just barely. In Lrpez v. Superflex In other words, if the court had been able to decide this issue, the employee would have suffered the same fate as Mr. Castro did in Hoffman, where his undocumented status negated recovery from his employer even though his employer violated the law. Similarly, because of his undocumented status, Mr. Lopez would not have been able to recover from his employer for a violation of the ADA. Furthermore, if Mr. L6pez had not withdrawn his request for backpay, the court very possibly would also have precluded that remedy. The evidence for this assertion is the Lopez court's careful note of the Hoffman Court's language that "awarding backpay not only trivializes the ,, 65 immigration laws, it also condones and encourages future violations.
State Supreme Court Cases: Worker's Compensation
Following the Supreme Court's decision in Hoffman Plastic Compounds, the highest courts in three states (Pennsylvania, Minnesota and Michigan) have considered the applicability of their worker's compensation statutory schemes 60. Mr. L6pez, an employee with kidney disease, had been laid off without determining whether he could perform his old job or another job at the same employer. 
65.
Id. at *6.
[Vol. 15.2 UNDOCUMENTED WORKER AFTER HOFFMAN to undocumented workers. 66 These three cases have, again, evidenced a mixed result, where the tensions Hoffman raised regarding the employment of undocumented workers and their ability to recover for workplace injuries, 67 are clearly palpable in the strong dissents of each of the three opinions.
The Supreme Court of Pennsylvania decided a case where an employer, Reinforced Earth Company, argued that a worker's lack of work authorization vitiated his entitlement to compensation benefits for injuries suffered at his place of employment. 68 The court rejected the employer's argument because it was prohibited from making any extra-statutory declaration of public policy or judicial legislation to exclude undocumented workers from the reach of the worker's compensation system. 69 The court also held that an employer is not required to show job availability when seeking to suspend worker's compensation benefits granted to an employee who is an unauthorized alien. 7°T hus, in this case the public policy behind the worker's compensation systema bilateral compact that assures the redress of worker's injuries while the worker gives up the right to sue his employer-won the day over the immigration law policy against the hiring of undocumented workers that the IRCA contains.
Although the opinion of the Pennsylvania Supreme Court in Reinforced Earth did not directly address, or even cite, Hoffman, the lone dissent of Justice Newman did use Hoffman to assert that the public policy of redressing the work-related injuries of employees, as enunciated in Pennsylvania's Worker's Compensation statutes should yield to the IRCA' s congressional policy against the hiring of unauthorized workers. 7 ' Justice Newman would have had the majority in Reinforced Earth faithfully follow Hoffman, noting that the Supreme Court's decision "illustrates that where two legislative schemes apply to the same situation, one may have to yield to the higher policy interests served by the other., 72 In other words, in Justice Newman's view, the Pennsylvania Worker's Compensation policy of redressing the injuries of undocumented workers is of lower value to society than the IRCA's policy of not hiring 
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undocumented workers, and thus, it should yield to that higher immigration policy. 73 According to Justice Newman, there should be no compensation for an injured worker who suffered an accident that rendered him unconscious, left him with a concussion, head injury, and acute cervical and lumbar-sacral strain and sprain, 74 because of his act of obtaining employment with fraudulent documentation. This of course is the extra-statutory declaration of public policy or judicial legislation in which the Reinforced Earth majority clearly refused to engage, emphasizing that the Pennsylvania General Assembly had not statutorily excluded undocumented workers from the purview of its Worker's Compensation Act. 75 The Supreme Court of Minnesota similarly considered the appeal of an employer whose employee, an undocumented worker, received on the job injuries and was collecting temporary total disability payments. 76 The employer argued that the worker would not be able to conduct a diligent job search, as required by the statute for continued benefits, because his undocumented status would preclude him from obtaining employment without violating IRCA.
77
The Minnesota Supreme Court did not agree, relying on the Minnesota worker's compensation statutory language as well on the language of IRCA, which expressly failed to preclude payment of temporary total disability 73. The employer had argued at the Pennsylvania Commonwealth Court, which was the court below, that the IRCA preempted its state Worker's Compensation law, so that the undocumented worker could not be considered an "employee" to receive benefits under the law. Id. at 103, n.5. The Commonwealth Court had rejected the argument, finding no preemption. However, there was a strong dissent to the opinion from Justice Gilbert, who stated that the majority ignored the IRCA, an "important federal immigration requirement," by "creating a legal fiction of a diligent job search that is contrary to federal law." 8° Justice Gilbert used the Hoffman language, stating that the majority's holding "trivializes" immigration law, because the undocumented worker would have to conduct any job search through fraud and deception as to immigration status. 8 1
Finally, in late 2003, the Supreme Court of Michigan granted the application for leave to appeal of an undocumented worker to whom the lower court had denied worker's compensation benefits. 82 The Court even invited amicus curiae briefs. 83 Although the Court of Appeals of Michigan held that the state's worker's compensation statute applied to undocumented workers, it found that the undocumented worker's criminal act of obtaining employment fraudulently mandated the denial of the worker's compensation benefits. 84 After consideration of the case for more than six months, the Michigan Supreme Court asserted that it was no longer persuaded that it should review the questions presented. 85 The court's action was criticized in dissent by two justices. Justice Kelly disagreed, finding jurisprudential and policy significance of the case. 86 Justice Markman noted that the decision of the court of appeals was a compromise that left many questions unanswered, and he highlighted the case's importance not only for the undocumented, "but equally for the rule of law and the meaning of citizenship. 8 7 Thus, in the three years following Hoffiman much litigation has ensued, 88 with employers arguing for an expansion of the decision's reach at both the state and federal level. 
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sometimes employers have not fared particularly well in having courts adopt a wide view that would leave undocumented workers with little or no labor law protections in the workplace. Nevertheless, lower federal courts have resolved several of the cases on pretrial motions and have not addressed their merits, so that the final resolution of many of these Hoffman challenges remains to be seen. Furthermore, considering the time and resources spent by immigrants and their advocates defending these kinds of lawsuits, the undocumented workers' lives and working conditions are no better post-Hoffman, because the organizing and advocacy of labor and immigrants' rights groups has shifted to a defensive, rather than proactive, role to further the rights of undocumented workers in the United States.
CURRENT STATUTORY REGIMES AND CASE LAW REGARDING UNDOCUMENTED WORKERS
Undocumented workers are not universally protected in the workplace under U. S. law. Judicial, legislative, and administrative bodies have placed limitations upon the protection of the undocumented worker in the workplace in various contexts, as these entities struggle to reconcile labor law and policy with immigration law and policy. This phenomenon is evidence of the dual nature of the undocumented worker as both an outsider and insider to the U.S. community. 89 
A. NLRA
The NLRA statutory definition of "employee" does not exclude undocumented workers. Therefore, they fall under the purview of the NLRA. 9°I n particular, undocumented workers are able to vote in union elections under the NLRA without regard to their immigration status. 91 The NLRA also protects undocumented workers against unfairlabor practices. 92 An employer commits an unfair labor practice by reporting undocumented workers to the INS (now Department of Homeland Security or DHS) in retaliation for participating in union activities. 93 Prior to Hoffman, the undocumented worker had been allowed backpay, albeit in a restricted manner, as decided by the Supreme Court in the Sure-Tan case. 94 89. Bosniak, supra note 1, at 956 (discussing the dual identity of undocumented workers in the United States after IRCA, as "they are both outsiders and members, regulated objects of immigration control and subjects of membership in limited but important respects.").
90. [Vol. 15.2
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After Hoffman, the NLRB has stated that it will object if employers "attempt to elicit evidence concerning an employee's asserted undocumented status in order to escape unfair labor practice liability., 95 Furthermore, with regard to undocumented workers, the NLRB has instructed its regional offices that:
Regions have no obligation to investigate an employee's immigration status unless a respondent affirmatively establishes the existence of a substantial immigration issue. Regions should begin their analysis with the presumption that employees and employers alike have conformed to the law. The law-IRCA-protects employees against harassment by an employer which seeks to reverify their immigration status without cause. A substantial immigration issue is lodged when an employer establishes that it knows or has reason to know that a discriminatee is undocumented. Once an employer makes this showing, Regions should investigate the claim by asking the Union, the charging party and/or the discriminatee to respond to the employer's evidence. Again, a mere assertion is not a sufficient basis to trigger such an 96 investigation.
Hoffman has modified the NLRB remedial scheme by removing backpay as a remedy for an unfair labor practice for undocumented workers. 97 This modification has resulted in changes to NLRB policy regarding the remedies the Board will seek for undocumented workers, but not in the manner in which NLRB conducts its investigations of unfair labor practices. 98 A recent NLRB case extends this result. In re Tuv Taam Corporation is a NLRB unfair labor practice case in which the Board refused to consider the immigration status of the discriminated employees until after the determination of the employer's liability. 99 The Board's rationale was that the immigration status of the discriminated employees had no bearing on the issue of whether the employer has engaged in an unfair labor practice.
Thus, the NLRB has limited Hoffman to its most restrictive holding. Bearing in mind that the majority in Hoffman was criticized by the dissent for failing to pay the requisite 95 
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deference to the NLRB's own administrative opinion at the Board level,'' this result is hardly surprising.
B. FLSA
There is consensus among the courts, before and after IRCA 1 0 2 and after Hoffman, 1 0 3 that undocumented workers are entitled to FLSA wage and hour enforcement remedies, including backpay, which is unpaid wages for work already performed. 1°4 The legislative history of IRCA explicitly supports this conclusion.1 0 5 Yet at least one court has indicated that it will not allow a wage claim in a case where the worker obtained his employment in violation of IRCA. 0 6
The United States Department of Labor has indicated that it will maintain its practice of full enforcement of the FLSA, without taking into account whether the employee is undocumented, on the theory that enforcement of the wage claims for work actually performed is different from the backpay remedy precluded in Hoffman. 10 7 This policy statement also includes enforcement of the Migrant and Seasonal Agricultural Worker Protection Act (AWPA). In summary, two norms are now evident with regard to allowing the undocumented worker to pursue wage claims under the FLSA. First, the immigration status of the claimant will most likely be undiscoverable, based on the fact that allowing discovery into this area would have a chilling effect on the filing of wage claims. 112 is the only post-Hoffman reported case concerning an undocumented worker claiming discrimination under the ADA. The court did not reach the merits, but it is clear that it would certainly have denied the undocumented worker any remedies had the issue been before the court.' 13 Prior to the IRCA, courts interpreted the other main federal antidiscrimination statute, Title VII, as affording protection to undocumented workers.11 4 After the IRCA, however, the Fourth Circuit Court of Appeals held en banc that because undocumented workers are ineligible for employment in the United States, they are ineligible for Title VII remedies."
5
In at least one post-Hoffman Title VII reported opinion," 6 the court did not require the employee to disclose his immigration status. Thus, the court did not decide the case on the merits; however, the court gave indications of not finding Hoffman dispositive on the availability of backpay as a remedy for violations of Title VII. 
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immigration status in a Title VII case placed an undue burden on the party bringing the claim." 9 Although the issue of backpay was not before the court, it nevertheless asserted that its interpretation of Hoffman's prohibition of backpay under NLRA did not serve to prohibit a district court from awarding backpay to a Title VII plaintiff. 120 This assertion, however, was subject to strong criticism by the dissent in the denial of a rehearing en banc of this case. Judges Bea, Kozinski, Kleinfield, and Gould dissented in a lengthy and well articulated opinion, stating:
The panel's decision allows a plaintiff who claims that racially discriminatory firing caused backpay and frontpay lost wages, to refuse to answer deposition questions touching on her place of birth and immigration status. Thus, the panel's decision impedes the ascertainment of the truth in advance of trial, thereby profoundly subverting the purposes of liberal discovery in civil cases. The decision also frustrates the purposes of national immigration policy: to limit employment benefits to American citizens and foreign persons authorized to work in this country' 2 '
The dissenters' characterization of national immigration policy as limiting employment benefits only to U.S. citizens and authorized noncitizens is particularly striking for its extensiveness. Although the dissent does not define the term "employment benefits," one can imagine that any common interpretation of the term would virtually erode any state or federal labor or employment law protection for undocumented workers.
The dissent recognized the realities of the litigation process between an undocumented worker and his or her employer, noting that:
It may be tempting to increase the settlement value or the award of a minority worker's racial discrimination lawsuit by allowing her to include claimed lost wages and bar questioning of her immigration status. After all, the employer hired her and benefited from her labor. While she was working, the employer did not dig too deep into whether her papers were in order. Now that she asserts her civil rights against the employer's claimed discriminatory firing, the employer gets righteous, and for all the wrong reasons. [Vol. 15.2
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The Rivera dissenters to the denial of rehearing en banc further cited Hoffman and recognized that "[i]f estoppel by the employer's acts could bar enforcement of our country's Immigration [sic] laws, the panel's opinion might not be so objectionable. Of course, we know such private conduct cannot frustrate explicitly stated congressional public policy .... ,,23 In other words, the dissenters to the denial of rehearing en banc were also concerned about the realities of the employment relationship between the undocumented worker and the employer, particularly where an employer might be aware of the worker's unauthorized status and deriving benefit from his work.
Finally, the dissenters exposed the policy concerns and dangers of the Rivera approach and highlighted that:
We risk corrupting an admirable civil rights policy to prevent discrimination when we rely on evasions to enforce it.... The fact is that if plaintiffs do not have authorized immigration status, they are not entitled to be awarded back wages or wages they might have earned in the future from a job which they were incapable of holding, under our Immigration laws.
124
The words of the ninth circuit dissenters to the denial of rehearing en banc in Rivera clearly exemplify the tensions inherent in the difficult relationship among the undocumented worker, the often unscrupulous employer, and the United States polity.
The United States Supreme Court recently denied certiorari in Rivera, leaving the ninth circuit opinion as binding precedent. 125 There were no dissenters to the denial of certiorari and no written opinion of any kind with regard to the case. Since it is the first time the Supreme Court has reviewed remedies for undocumented workers following Hoffman, anecdotal reports suggest that it is seen as an omen for the labor law rights of undocumented workers in the United States.
However, the view of ninth circuit dissenters to the denial of rehearing en banc in Rivera found support in Escobar v. Spartan Security Service, a Title VII sexual harassment case where a lower federal court granted summary judgment and denied backpay to an undocumented worker based on Hoffman. 1 26 The court found that it was foreclosed from doing so by Hoffman's rationale that an undocumented worker may not receive a backpay award as a remedy, since it would represent earnings that he could not legally have earned.1 27 However, the federal agency charged with the enforcement of Title VII views Hoffman differently. Almost immediately after Hoffman, the Equal Employment Opportunity Commission (EEOC) indicated that it "will evaluate the effect Hoffman may have on the availability of monetary remedies to undocumented workers under the federal employment discrimination statutes."' ' 28 The EEOC has further asserted:
The Supreme Court's decision in Hoffman in no way calls into question the settled principle that undocumented workers are covered by the federal employment discrimination statutes and that it is as illegal for employers to discriminate against them as it is to discriminate against individuals authorized to work. When enforcing these laws, EEOC will not, on its own initiative, inquire into a worker's immigration status. Nor will EEOC consider an individual's immigration status when examining the underlying merits of a charge. The Commission will continue vigorously to pursue charges filed by any worker covered by the federal employment discrimination laws, including charges brought by undocumented workers, and will seek appropriate relief consistent with the Supreme Court's ruling in Hoffman. Enforcing the law to protect vulnerable workers, particularly low income and immigrant workers, remains a priority for EEOC. 129 Thus, the coverage and enforcement of the anti-discrimination laws under the EEOC's purview has remained the same after Hoffman. It is only in the availability of remedies that the administrative agency has to implement changes wrought by the court decisions denying compensation to undocumented workers. The EEOC's policy, however, will effectively cause the agency to investigate claims, in an effort to protect the vulnerable workers in our midst, where there might be no remedy because of these court decisions limiting such remedies.
At In an unpublished opinion, another state court denied an undocumented worker recovery for discrimination based on medical condition, physical disability and wrongful termination under its state antidiscrimination statute. 33 The court cited Hoffman and found that the unclean hands doctrine precluded recovery of an employee who presented false documents to be hired in the first place. 34 The result then is that with regard to recovery for undocumented workers under Title VII and state antidiscrimination statutes, the period post Hoffman has seen both cases allowing and cases denying recovery for the worker. It is the case that the future is yet to come, and certainly the denial of certiorari in Rivera will likely be seen to represent the dominant trend in this area.
D. Worker's Compensation
In general, worker's compensation compensates employees who are injured on the job in exchange for their renunciation of the ability to sue the employer; the statutory schemes vary from state to state. As to the treatment of undocumented workers, from the coverage of the law to allowing of benefits for the undocumented workers, the prevailing trend favors the undocumented worker. In Texas, for example, undocumented workers have not been found to be precluded from compensation, both pre1 35 
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Virginia. 143 Pennsylvania and Minnesota have also allowed, under supreme court opinions, undocumented workers to obtain worker's compensation benefits post-Hoffman. 144 Other states that allow the undocumented to obtain worker's compensation post-Hoffman include Florida, 145 Ohio,1 4 6 and Oklahoma.
14 7 Thus, in the worker's compensation area, the undocumented status of the injured employee has been evaluated by courts in different states before IRCA, which banned the employment of undocumented workers, after IRCA, and after Hoffman.
Virginia is a special case because its supreme court denied benefits to an undocumented worker in 1999. Its rationale was to attempt to reconcile its state worker's compensation law with the IRCA.
148 Shortly thereafter, the general assembly overrode the governor's veto, and passed legislation that gave worker's compensation coverage to undocumented workers. 1 49 There are states that have limited or denied the availability of worker's compensation post-IRCA and post-Hoffman. For example, a court denied an undocumented worker in Nevada vocational rehabilitation benefits post-IRCA because of his unauthorized entry into the United States and his inability to work under IRCA.1 50 Post-Hoffman, courts have denied worker's compensation to undocumented workers in Pennsylvania' 5 ' and Michigan. Michigan used Hofftnan to limit benefits from the date of discovery of an immigrant worker's undocumented status based on the crime of working in violation of RCA.' 5 2 Thus, in the area of worker's compensation, there has been a trend to allow recovery by the undocumented worker, although it is not a uniform rule. There have been varying results based on the statutory definition of "employee," but overall the negative effect of Hoffnan has been less pronounced in this area. This is probably attributable to the state law analysis that the courts undertake in deciding whether an injured undocumented worker can obtain compensation for workplace injuries.
E. Tort and Other Forms of Recovery
In actions for damages in tort cases, whether courts will allow an undocumented worker to recover for injuries will vary from state to state. Some courts have construed the Hoffman decision narrowly, while others have applied the ruling in a more generalized manner. In Florida, a federal district court granted an employer's motion for summary judgment, denying an award of lost wages to the estate of an undocumented laborer who died from injuries sustained in a forklift accident at a construction site.
1 53 Relying on Hoffman, the court reasoned that awarding lost wages would be equivalent to violating the IRCA. 154 The court's conclusion that awarding lost wages is inconsistent with the decision in Hoffman stems from its equation of backpay and lost wages, because both are awards for work never performed. 155 The Southern District of New York departed from Florida's view, adopting a more limited interpretation of Hoffman by holding that an injured subcontractor's employee's alien status did not deprive the employee of his right to lost wages.1 56 The court noted that, unlike Hoffman, this case involved a claim for relief under state, not federal, law. 157 The court noted that the employee's immigration status was relevant in making a determination of whether an award for lost wages was appropriate; however, it also acknowledged that undocumented persons do in fact obtain employment in the United States. 58 As a matter of New York's public policy, the court did not find that injured workers are barred from compensation in the form of backpay. 59 Similarly, in Cano v. Mallory,' 6 0 a New York state court post Hoffman found that the undocumented status of an injured worker was not a bar to the civil action. Yet, it allowed the jury to consider the worker's undocumented status with regard to the issue of lost wages, but not regarding the issue of pain and suffering. This is but an example of the mixed results courts have reached following Hoffman.' 6 1 However, most recently in New York two lower companion cases limited the availability of remedies for injured undocumented workers filing personal injury lawsuits for workplace related injuries. 162 The undocumented workers Dec. 28, 2004) . In an unpublished case decided days earlier, another division of the New York Supreme Court found that the plaintiffs undocumented status should not be a bar to recovery but only a factor for the jury to consider when determining
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were allowed to pursue damages by the trial court for pain and suffering. 63 However, following Hoffman and its interpretation of IRCA's policy, the court found that the worker's undocumented status restricted the damages award for lost earnings to the amount he would have earned in his home country, since "an award based on a prevailing foreign wage would not offend any federal policy."' 164 There was vigorous dissent by Judge Ellerin, who asserted that the legislative history of IRCA indicated that Congress did not intend to preempt state common law on the availability of damages for lost wages in tort actions. 165 The view expressed by Judge Ellerin's dissent has been followed by the Court of Appeals in Texas in allowing an injured undocumented worker to present evidence to recover damages for lost earnings, finding that Hoffman and its view of IRCA did not apply to state common law personal injury damages.
66
With regard to other forms of recovery, post Hoffman, the Tennessee Court of Appeals allowed an employee to recover damages for breach of contract and intentional misrepresentation when he was hired and brought to the United States legally by a company which subsequently did not file his immigration documents, at which time he became undocumented. 167 The court declined to extend Hoffman to such a case, finding it inapplicable because it was based on a "delicate balance of immigration law and labor law" under the NLRA. 1
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As seen above, a review of the main statutes and court decisions affecting undocumented workers in this country reveals a hostile inconsistency, 1 69 where they are sometimes afforded remedies and other times they are not, based on predictable positions with regard to Hoffman. 
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undocumented workers in Argentina, depending on their country of origin and migration. Immigrants coming from a non-MERCOSUR country are subject to Argentine immigration law as well as any other treaty or bilateral agreement between the immigrant's country of origin and Argentina.1 77 However, if an immigrant is from a MERCOSUR participant or associate country, and migrates to another participating or associate country, he or she will be subject to the country's immigration laws as well as MERCOSUR-in a light most favorable to the immigrant-to effectuate MERCOSUR's final objective of the free circulation of persons among its signatory countries.
1 78 Though possibly subject to more than one source of law, immigrant workers to Argentina can at the very least rest assured that neither scheme mandates the revocation of specific labor remedies should they become undocumented.
A. Argentina's Immigration Law
Argentina's current immigration law includes particular provisions designed to protect the immigrant worker legally residing there. Article 20 of the immigration law provides that the country will admit foreigners and classify them into one of three categories: permanent residents ("residentes permanentes"), temporary residents ("residentes temporarios"), or transient residents ("residentes transitorios.").
17 9 Until the Argentine government processes all formal documents, it grants the foreigner applying for any of the above statuses a form of residency called precarious residency status ("residencia precaria") for a period of 180 days. 180 This provisional residency affords foreigners various privileges, including the ability to work during that period. 181 Obtaining this precarious residence is not a very complicated matter, and is usually completed with relative ease and without the long waits endured by immigrants wanting to enter the United States. available at http://www.soas.ac.uk/cdp rfiles/dp/DP 1JW.PDF (discussing workers' rights and exercise of those rights as key to the equitable distribution of gains from liberalization and integration growth in Latin America).
177. 192 Subsequent cases have reaffirmed this holding and for example, stated that the employer cannot raise the defense of the void contract to an action by an employee 193 and have even allowed an undocumented worker to recover compensation for being fired for refusing to perform certain tasks.' 94 Furthermore, an undocumented worker's right to salary for unlawful firing has been confirmed by a court even in the face of the employer's knowing act of hiring an undocumented Chilean worker. 1 95 Finally, once an employer has received a fine for hiring undocumented workers, courts have refused to apply equitable principles or consider ability to pay as a factor to reduce the fine.' 96 Instead they require strict compliance with the enforcement of employer sanctions for having hired undocumented workers in Argentina., 97 
B. Immigrant Workers and the Law of MERCOSUR
The existence of MERCOSUR further complicates the situation regarding immigrant workers in Latin America and particularly in Argentina. MERCOSUR is a regional integration organization in which Argentina, Brazil, Uruguay, and Paraguay are member countries, and Chile and Bolivia are associate countries. 198 Created by the Treaty of Asunci6n in 1994, MERCOSUR's ultimate goal is to create a common market for member countries throughout the southern cone region. 1 99 In addition to the removal of trade restrictions among member countries and the imposition of a common tariff to non-member countries, a common market includes the free movement of production factors such as labor, capital, and resources. 2 
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In 2002, all MERCOSUR member and associate countries signed an agreement addressing and establishing residency norms for immigrant workers. 20 1 The agreement establishes a uniform method for granting temporary resident status of up to two years for immigrants of member countries. 2 2 As was the case in Argentina's immigration law, most of the provisions included in the agreement aim to protect the rights of those immigrants of "regular" status. 2°3 For example, according to the agreement, all participating countries must embrace a unified effort to deter the employment of "illegal" immigrants in each other's territories. 20 4 More specifically, parties that employ workers in "illegal" conditions will face the imposition of sanctions. Importantly, however, MERCOSUR' s provisions also guarantee that the repercussions of such measures will not affect the rights of immigrant workers as a consequence of work already performed. 20 5 It is in these particular provisions that the disparity between the United States and Latin America becomes apparent.
Thus, although immigration laws in Argentina and the MERCOSUR agreement may be similar to the policy of the United States, those legislative provisions provide two fundamental distinctions that make an enormous difference for the rights of undocumented workers. First, the process to obtain residency status throughout Latin America is much more feasible for immigrants wanting to migrate. Second, the legislative provisions related to undocumented workers in Argentina provide a caveat that though courts may sanction employers for hiring "irregular" immigrants, the worker will retain those rights acquired as a result of the work already performed. These factors, when compared with the United States' approach, illustrate an important distinction in immigration policy and further magnify the implications of Hoffman to undocumented workers. When analyzed in conjunction, it is fair to say that "irregular" workers in Argentina enjoy certain established rights that undocumented workers in the United States do not enjoy, post-Hoffinan, in a consistent manner.
V. CONCLUSION
At least five solutions to the current hostile inconsistency in the lives of undocumented workers in the United States exist. Three come in the form of proposals in the domestic realm; the other two resort to international law remedies. One commentator has proposed the enactment of a federal statute that would "specifically provide[] undocumented workers with the right to bring claims under federal statutes aimed at ensuring fair practices and equal protection in employment. ' '2 0 6 This proposed statute should include an available remedy in the event that the traditional labor statute's remedy conflicts with immigration policy. This proposal would appear to be an excellent solution to the IRCA-induced inability of many courts to effectuate labor law policy, yet in the current climate, it is not a feasible solution. Following the September 11, 2001, tragedy, there does not appear to be much support at the federal legislative level for any seemingly pro-immigrant legislation. Other federal proposals that have been called for include the enactment of sanctions against the employers in the amount of wages saved by hiring undocumented workers, 2°7 or for limited amnesty for undocumented workers who have good faith labor law claims. 20 8 These also do not appear to be feasible at this time, for the post-9/1 1 anti-immigrant reasoning stated above.
A second domestic solution suggests a call to state legislatures and courts to play an even more active role to protect the labor and employment law rights of the undocumented workers. The example of Virginia in the worker's compensation context 2°9 should serve as a harbinger for future expansion of protection of the undocumented. Also, in 2002, shortly after the Hoffman decision, the state of California passed SB 1818, commonly called the "Hoffrnan fix." 210 The enactment of Chapter 1071 amends California's Labor Code, 21 Government Code, 2 12 Health and Safety Code, 213 and Civil Code, 214 and makes immigration status irrelevant for the enforcement of state labor, employment, civil rights and employee housing laws. The amendment also prohibits discovery into such status absent a showing of clear and convincing evidence. 21 5 This is yet another example of the power of the states to overcome the federal immigration policy's untoward reach, based on the Supreme Court's interpretation of the IRCA's policy in Hoffman.
The last domestic solution is found in two recently introduced federal bills that propose to restore and reaffirm the legal rights and remedies of undocumented workers under civil rights statutes. More specifically, in order to provide protection to undocumented workers, H.R. 3809, the Fairness and Individual Rights Necessary to Ensure a Stronger Society (FAIRNESS) Act,
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would amend the language of the Immigration and Nationality Act (INA). The bill proposes to amend section 274A(h) of the INA by including language that would not deny backpay remedies to a present or former employee for either the employer's or employee's failure to comply with the section's particular requirements or federal law violation related to the established employee verification system. 2 17 In its findings, the bill announces numerous concerns resulting from the court's decision in Hoffman. 21 8 In particular, the bill distinctly notes that the majority in Hoffman made clear that "any 'perceived deficiency in the NLRA's existing remedial arsenal' must be 'addressed by congressional action. ' ' 2 19 Furthermore, S. 238 1/HR 4262, the Safe, Orderly, Legal Visas and Enforcement (SOLVE) Act, sponsored by Senators Kennedy, Clinton and Feingold, and by Representative Gutierrez and over forty co-sponsors in the House, added to its other immigration proposals the restoration of labor rights denied in Hoffman. 220 Although these bills failed to be enacted in the 108 t h Congress and have not been reintroduced, the mere fact that they were proposed is telling of the viability to legislatively address the restoration of the labor protections of undocumented workers that the Supreme Court denied in Hoffman.
Finally, there are two international law approaches that couldaddress the effects of Hoffman. The first is a human rights approach, 22 ' which may force the United States to view the dilemma of undocumented workers from a wider perspective than merely its domestic immigration policy by taking into account the Universal Declaration of Human Rights and other international human rights norms. The feasibility of such a proposal is unclear in this era in which U. S. courts have just begun to apply customary international law in their decisionmaking. 222 If this era continues, a proposal of this kind may succeed in the future.
Another international law approach consists of the invocation of international organizations' oversight functions. In fact, the AFL-CIO filed a complaint with the International Labor Organization (ILO) in protest of Hoffman and its limitation of remedies to undocumented workers in the United States, claiming the decision contravened international treaties on worker's
